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E M P L O Y M E N T  A N D  L A B O R  L A W

The First Amendment of the Consti-
tution has been a significant part of the 
United States Supreme Court’s rulings over 
the last several years. Whether public fund-
ing or religious accommodation have been 
the subject at hand, the Supreme Court 
has reviewed and provided guidance to 
public entities and employers regarding 
the boundaries protected under the First 
Amendment. In this document, we will 
review the prior state of the law related 
to various First Amendment issues fac-
ing public entities, identify specific cases 
and rulings from the court regarding their 
implications, and provide guidance on 
risk assessment and avoidance for pub-
lic entities.

The First Amendment of the Constitu-
tion reads that “Congress shall make no 
law respecting an establishment of religion, 
or prohibiting the free exercise thereof; 
or abridging the freedom of speech, or of 
the press; or the right of the people peace-
ably to assemble, and to petition the Gov-
ernment for a redress of grievances.” U.S. 
Const. amend. I. Under the First Amend-
ment, freedom of speech, freedom to prac-
tice your religion, and freedom to assemble 
and address grievances are all protected. 
In recent years, public and private entities 
and their decisions regarding discipline of 
students, discipline of employees, and pub-
lic entity decisions related to social media 
interactions have all arrived at the Supreme 
Court for assessment and evaluation. 

School Speech
In 1965, students in the Des Moines Area 

School District wore black armbands in 
protest against the Vietnam War. Tinker v. 
Des Moines School Dist., 393 U.S. 503, 504 
(1969). The Supreme Court evaluated the 
rights of the students disciplined for wear-
ing the armbands and concluded that stu-
dent speech cannot be restricted if it does 
not have a disruptive impact on the school 
environment.

School administration, upon learning 
of the plan, created a policy to forbid the 
wearing of armbands, with refusal result-
ing in suspension. Id. The students wore 
their armbands before being sent home, 
not returning to school under after the con-
clusion of the planned protest. Id. 

The students’ parents filed suit on their 
behalf under 42 U.S.C. § 1983 seeking an 
injunction restraining school officers from 
disciplining the students. Id. The District 
Court recognized that the donning of an 
armband for viewpoint expression is the 
type of symbolic act that is within the Free 
Speech Clause of the First Amendment. 
Id. at 505. Nevertheless, the District Court 
dismissed the complaint following an evi-
dentiary hearing, finding that the school’s 
actions were reasonable in order to prevent 
disturbance to school discipline. Id. The 
Eighth Circuit considered the case en banc 
and affirmed, without opinion, the finding 
of the District Court. Id. 
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The Supreme Court found that wear-
ing armbands was “entirely divorced from 
actually or potentially disruptive conduct 
by those participating in it,” and therefore 
akin to “pure speech,” which is entitled to 
the First Amendment’s protection. Id. at 
505-506. Finding that the school punished 
students for silent, passive expression of 
opinion, causing no disorder or disruption, 
the Supreme Court reversed and remanded 
the case to the Eighth Circuit for further 
proceeding consistent with their opinion. 
Id. at 514. Famously, the Supreme Court 
stated that neither students nor teachers 
“shed their constitutional rights to freedom 
of speech or expression at the schoolhouse 
gate.” Id. at 506. 

Looking across the landscape of free-
speech rights, the Supreme Court has also 
addressed issues related to whether public 
employees have the same free-speech rights 
when speaking in their official capacity 
and whether teachers can be disciplined 
even if they engage in well-intentioned 
speech. In Garcetti v. Ceballos, 547 U.S. 410 
(2006), the Court ruled that public employ-
ees do not have the same free-speech rights 
when they are speaking in their official 
capacity and therefore can be subject to dis-
cipline. Additionally, in Brown v. Chicago 
Bd. of Educ., No. 15-1857 (7th Cir. 2016), 
the teacher’s discipline was upheld after she 
was teaching a lesson on the use of racial 

slurs and actually used offensive speech in 
the classroom.

Against this backdrop, the discipline of 
students and the discipline of employees 
for speech in the classroom was weighed 
by the Supreme Court in Mahanoy Area 
Sch. Dist. v. B.L., 141 S.Ct. 2038 (2021). 
In this case, a student made an off-cam-
pus comment on her social media account 
out of frustration related to some devel-
opments in her school career. Specifically, 
the student did not make the softball var-
sity squad and did not make the cheerlead-
ing varsity squad and expressed that she 
was frustrated about this by saying “F*** 
school, F*** softball, F*** cheer, F*** every-
thing” on the Instagram post.

The Pennsylvania School District 
involved in this matter disciplined the stu-
dent for the comments. After appealing the 
discipline and having it upheld along the 
way, the Supreme Court sees the opportu-
nity to clarify two (2) generations of case 
law regarding student speech in the social 
media era. Ultimately, the Supreme Court 
concluded that there are multiple factors to 
be considered when determining whether 
a speech that is offensive is able to be dis-
ciplined. The court weighed where the 
speech occurred, whose device was utilized 
for the speech on social media, whether the 
speech impacted the school community or 
actually disrupted the education of other 
students, and what the actual content of 
the speech was. In this case, the Court con-
cluded that the fact that the student made 
the comments off-campus, that there was 
no substantial or significant disruption of 
the school environment, that the student 
made the comments using her own device 
during off hours from school and away 
from campus all mitigated against disci-
pline for the student.

These school speech cases are informa-
tive of employer obligations because the 
assessment of rights for employer, while 
not identical to public entities, is similar 
and the reach of social media is felt in the 
same way. When considering employer 
decisions on free speech and social media 
interaction, it is imperative to give consid-
eration to the Mahanoy Factors (location, 
equipment used, disruptive impact, and 
time of post) when considering disciplin-
ary decisions. 

Pitfalls Associated with Employee 
Discipline

Employers must be wary of how their 
decision to discipline employees is per-
ceived and the basis for such discipline. 
By way of example, Watson v. Philadel-
phia gives rise to a cause of action by an 
employee who is disciplined for his off-duty 
communications. Watson v. Phila. Park-
ing Auth., 2022 U.S. Dist. LEXIS 27628, 
at *1 (E.D. Pa. Feb. 16, 2022). Mr. Watson 
made a comment on social media saying, 
“[t]his guy has a nice butt, I hope his girl-
friend knows how lucky she is.” Id. at 2. The 
employer, Philadelphia Parking Authority, 
decided to discipline and ultimately termi-
nate Watson based on his comments and 
complaints from fellow coworkers. Id. at 
3. The Parking Authority represented that
heterosexual male coworkers would not
want to work with Watson because of his
open homosexuality. Id. at 5.

After surviving motions for summary 
judgment, the case went to trial and Wat-
son was successful on his claim for sexual 
orientation discrimination but was unsuc-
cessful in his race discrimination claim. 
In reviewing the facts of this case, it is 
clear that the employers must give consid-
eration not only to the basis for termina-
tion of an employee, but also the pressures 
being brought to bear by coworkers and 
whether they may give rise to liability. 
While analysts cannot fathom why the 
Parking Authority made the decision they 
did to terminate this employee, ultimately 
the liability to the Parking Authority was 
clearly established causing backpay, front 
pay, and compensatory damages along with 
an award of attorney’s fees to his counsel.

The Importance of Quality Policies
Quality policies are essential to the anal-

ysis of discipline for employees related 
to social media posts, as demonstrated 
by Ellis v. Bank of N.Y. Mellon Corp., 837 
Fed. Appx. 940 (3d. Cir. 2021). Ellis was an 
employee of BNY Mellon Corporation dur-
ing the summer of protests following the 
death of George Floyd. Ellis commented 
on social media regarding an individual 
in the City of Pittsburgh that drove his car 
through a protest out of frustration. Fol-
lowing the news story about the man who 
drove his car into a crowd of protestors, Ms. 
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Ellis commented, “[t]otal BS. Too bad he 
didn[‘]t have a bus to plow thr[ough].” Id.

Lisa Ellis was terminated from her 
employment at BNY Mellon Corporation 
after commenting on this news story and 
appealed the District Court’s granting of 
summary judgment in favor of her former 
employer on her Title VII race discrimi-
nation claim. BNY Mellon relied on their 
policy that permitted employees to be dis-
ciplined or terminated if they acted in a 
way that reflected badly on the reputation 
of the company. The policy and code of 
social media conduct adopted by BNY Mel-
lon warns employees that “the company 
requires that they always do what is right, 
respect others, and must not expose the 
company to any reputational harm.” Based 
on this policy and other sections related to 
it, BNY Mellon was able to escape liability 
in the case because Ellis could not estab-
lish a prima facie case for discrimination 
or an infringement on her rights. She was 
not successful in amending her complaint 
to bring a cause of action and could not find 
similarly situated employees who were not 
disciplined under the same policy.

Ellis argued that she was treated differ-
ently than other employees who also made 

comments on social media. To show evi-
dence of racial discrimination, Ms. Ellis 
argued that two other BNY Mellon employ-
ees, who, like her, shared controversial 

social media posts, were not terminated 
because of their race. Id. 

The Third Circuit disagreed with Ms. 
Ellis’ comparator evidence, as the other 
employees were not “similar[ly] situated,” 
because her social media post was “far 
more egregious” and therefore more likely 
to harm BNY Mellon’s reputation. Id. The 
court also distinguished between the 
employee comparators’ positions within 
the company (different than Ellis’) with 
different responsibilities. Id. Ms. Ellis 
argued that, despite the differences in role, 
they all adhered to the same social media 
policy. Id. at 942.

The Third Circuit found that the reliance 
on the same social media policy gives the 
decision-makers “broad discretion” over 
the disciplining of employees, leaving over 
the possibility that Ms. Ellis’ position and 
responsibilities factored into the decision 
to terminate her employment. Id. Finding 
that Ms. Ellis failed to establish that the 
purported comparators are comparable 
and having presented no other evidence of 
discrimination, Ms. Ellis could not support 
a prima facie case of discrimination. The 
Third Circuit therefore affirmed the Dis-
trict Court’s grant of summary judgment 
in BNY Mellon’s favor. Id. 

The lesson taught from the BNY Mellon 
case is that well-crafted policies can be a 
protection for employers especially where 
social media and public commentary is 
concerned. Familiarity with the boundar-
ies of the law related to public-sector social 
media restrictions is essential to avoid-
ing causes of action or liability associated 
with same.

Religious Freedom Cases
There have been several notable cases 

recently regarding religious freedom in the 
public workspace as well. The most recent 
decision from the Supreme Court came 
down in Kennedy v. Bremerton School 
Dist., 597 U.S. 507, 512 (2022). In this case, 
the football coach prayed at midfield, post-
game on a regular basis. Id. at 513. Over 
time, numerous students joined in his mid-
field prayer after the games. Id. at 515. 
While the coach never invited the students 
to this, he also never discouraged them 
from participation either. Id.

After Mr. Kennedy had practiced post-
game prayers for over seven (7) years, the 

superintendent sent Mr. Kennedy a letter 
of directives instructing him to avoid moti-
vational talks with students that included 
matters of religion or prayer. Id. After 
receiving this letter, Mr. Kennedy ceased 
his prayers for just under a month before 
responding to school officials that, due to 
his sincerely held religious beliefs, he felt 
compelled to offer a post-game personal 
prayer. Id at 517. Mr. Kennedy sought per-
mission from the school to continue his 
prayers and offered to do so while the stu-
dents were otherwise engaged. Id. The 
school denied Mr. Kennedy’s request and 
forbade him from “engaging in ‘any over 
actions’ that could ‘appear to a reason-
able observer to enforce…prayer… while 
he [was] on duty as a District-paid coach.’” 
Id. at 517-518.

Mr. Kennedy re-commenced his prayer 
practice and eventually captured the atten-
tion of the media. Id. at 518. The school dis-
ciplined Mr. Kennedy after he continued 
to pray, without the players, for three (3) 
games. Id. at 525. Mr. Kennedy was placed 
on paid administrative leave before final 
evaluation advised against his rehiring for 
failure to follow District policy. Id. at 520. 

Mr. Kennedy sued the school in federal 
court, alleging the school’s actions vio-
lated the First Amendment’s Free Speech 
and Free Exercise Clauses, and was denied 
a preliminary injunction for reinstation. 
The District Court found that, because Mr. 
Kennedy’s role was too influential to stu-
dent athletes, “any speech he uttered was in 
his capacity as a government employee and 
unprotected by the First Amendment.” Id. 
at 521-522. The District Court also found 
that, even if Mr. Kennedy’s speech quali-
fied as private speech, it was properly sup-
pressed by the school, but otherwise the 
school would have “invited ‘an Establish-
ment Cause violation.’” Id. at 522. The 
Ninth Circuit affirmed the District Court’s 
reasoning. Id. 

The Supreme Court boiled down the 
religious exercise in question involving 
Mr. Kennedy praying briefly, by himself, 
on the playing field at the conclusion of a 
game and therefore does not involve lead-
ing prayers before any captive audience. 
Id. at 525. By forbidding these prayers out-
side the presence of his players, the school 
restricted Mr. Kennedy’s actions “at least 
in part because of their religious char-
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acter.” Id. at 526. Regarding Mr. Kenne-
dy’s free speech claim, the Supreme Court 
found that the prayers resulting in his sus-
pension were not “ordinarily within the 
scope” of his coaching duties and there-
fore they did not “owe their existence” to 
his responsibilities as a public employee. 
Id. at 530. Additionally, because of the tim-
ing and circumstances of his prayers, when 
coaches and players were free to attend per-
sonal matters, his prayers constituted pri-
vate speech. Id. at 531.

The school argued that not stopping 
Mr. Kennedy’s actions would invite an 
Establishment Clause violation, as it would 
appear to a reasonable observer that the 
school endorsed Mr. Kennedy’s religious 
activity. Id. at 533. The Supreme Court 
concluded that an Establishment Clause 
violation “does not automatically follow 
whenever a public school or other govern-
ment entity ‘fails to censor’ private reli-

gious speech.” Id. at 534-534, citing Board 
of Ed. of Westside Community Schools 
(Dist. 66) v. Mergens, 496 U. S. 226, 250, 
110 S. Ct. 2356, 110 L. Ed. 2d 191 (1990). 
Instead, the Establishment Clause must be 
interpreted by “reference to historical prac-
tices and understandings.” Id., citing Town 
of Greece v. Galloway, 572 U. S., at 576, 
134 S. Ct. 1811, 188 L. Ed. 2d 835 (2014). 
Public and private employers alike should 
have clear policies about how employees 
can engage in displays of their religious 
beliefs and provide accommodations where 
appropriate. While entities are not per-
mitted to restrict an employee’s display or 
observance of their faith as a blanket prop-
osition, there are some parameters that 
can be imposed by employers. Moreover, 
in accommodating employees’ religious 
obligations, employers should be cautious 
against imposing restrictions or placing 

substantial impediments to an employee 
observing their religious faith. 

By way of example, the United States 
Postal Service was recently ruled against 
for its decision to deny an employee an 
accommodation on the basis of his reli-
gion when they began seven (7) days a 
week delivery. The employee was a pro-
fessed Christian and requested that he not 
be required to work on the Sabbath. The 
U.S. Postal Service denied the accommo-
dation and the Supreme Court engaged 
in a balancing test to weigh whether the 
requested accommodation was actually 
an undue hardship on the employee. See, 
Groff v. DeJoy, Postmaster General, 600 
U.S. 447 (2023). 

The Supreme Court concluded that an 
undue hardship had to be demonstrable 
and could not just be supported by a claim 
that other employees would be treated dif-
ferently. The Supreme Court ruled that 



an employee’s right to some manner of 
accommodation to allow them to observe 
their faith and without cause of a substan-
tial hardship to the employer rather than a 
mere minor inconvenience or scheduling 
dilemma. The Court weighed the size of 
the organization, the availability of other 
employees to work on the shifts that this 
employee could not work, the actual dis-
ruptive effect of an employee not working 
on a particular day, and the availability of 
alternate accommodations. In this partic-
ular case, the U.S. Postal Service did not 
argue or examine whether or not the reli-
gious beliefs of this individual were closely 
held. Rather, the Court ignored that issue 
and the Postal Service did not really raise 
it as a defense. I would caution employ-
ers against considering an examination 
of whether a particular professed belief is 
closely held unless there is clear evidence 
that the employee is not adhering to the 
faith they profess.

Social Media and Political Speech
Finally, the treatment of employees and 

public officials related to their social media 
posts will be a guide to employers and 
employees related to the use of social media 
as a “work related” tool as compared to a 
“private” tool. Employers must give con-
sideration to their decision-making sur-
rounding whether to impose sanctions or 
whether to delete or discipline for posts 
or comments on posts on social media. 
A recent string of cases has addressed 
this issue to clarify the rules related to 
government entities or an elected official 
can restrict comments in the social media 
environment. 

In Lindke v. Freed, the courts examined 
whether a public official who blocked a user 
from commenting on a social media page 
engaged in a state sanctioned act. Lindke 
v. Freed, 601 U.S. 187, 191 (2024). James
Freed, while a college student, first main-
tained a private Facebook profile before
nearing the platform’s “friend” limit, so he
converted his profile to a publicly accessi-
ble “page.” Id. Freed was later elected City
Manager and converted his Facebook to a
public page. He updated his Facebook page
to include an “about” section, titles, and
links to his official role. Id. Freed’s profile
picture was a photograph of himself in a
suit with a City lapel pin. Id. Freed contin-

ued to post about matters both City-related 
and personal, while also answering inqui-
ries left in the comments by City residents. 
Id. at 192.

As the City Manager, he would post 
information about the City’s events and 
directives. Lindke posted comments on 
Freed’s page objecting to certain positions 
taken by the City. Many of the comments 
were deleted, especially those related to 
the decisions of the City regarding the 
COVID-19 crisis. The case was litigated to 
the Supreme Court because Lindke alleged 
that Freed violated his First Amendment 
rights. While Freed maintained that the 
Facebook account was for private use only, 
Lindke argued that Freed acted in his offi-
cial capacity. Id. at 191. Freed deleted Lind-
ke’s critical comments and blocked him, 
thereby preventing future commenting. 
Id. at 193.

Lindke sued Freed under 42 U.S.C. 
§ 1983 for allegedly violating his First
Amendment rights and argued that the
Facebook page was a public forum and, by
deleting unfavorable comments and block-
ing users, Freed engaged in impermissible
viewpoint discrimination. Id. The District
Court granted summary judgment in favor
of Freed, finding that “the prevailing per-
sonal quality” of his posts and the absence
of government involvement in his account
made it such that the page was managed
in Freed’s private capacity. Id. The Sixth
Circuit affirmed, having determined that
the Facebook page was personal because it
was not managed by government staff or
belonging to an office, rather than an indi-
vidual officeholder. Id. at 194.

The City attempted to defend themselves 
by saying that this was Freed’s page, and 
they did not have control over the page. In 
their reasoning, the Supreme Court stated 
that, while Freed did not relinquish his First 
Amendment rights when he became City 
manager, should he have actual authority 
to speak for the State, and purport to use it, 
his speech is attributable to the state. Id. at 
201. To establish a claim under § 1983, the
plaintiff must show actions attributable not
to a private person, but to the state. Id. at
198. In a unanimous decision, the Supreme 
Court held that social media speech is
attributable to the state “only if the offi-
cial (1) possessed actual authority to speak
on the State’s behalf, and (2) purported to

exercise that authority when he spoke on 
social media.” Id. at 198. The Court vacated 
the Sixth Circuit’s judgment and remanded 
the case for further proceedings consistent 
with its opinion. Id. at 204.

The Court was quick to point out that 
public officials are not required to have 
public and private social media pages, but 
our recommendation would be that they 
do just that. If you have a public official, 
appointed city official, or elected official, 
it would be prudent to have these individu-
als maintain private social media pages for 
their family and close friends and main-
tain a public social media page for their 
office. Their separation of public and pri-
vate pages would give a specific indication 
of whether the individual was exercising 
their right to speak publicly on a partic-
ular issue. Additionally, a public official 
or elected official would then be bound 
on their public page to follow city policies 
regarding appropriate comments or state-
ments on public pages since that is the 
form they would use to speak on behalf of 
the public.

In a similar case, two (2) individuals 
(O’Connor-Ratcliff and Zane) ran for elec-
tion to the Poway Unified School District’s 
Board of Trustees. When they were run-
ning for school board, they created a cam-
paign related page so they could provide 
election related information, positions on 
particular issues facing the school dis-
trict, and other information about how 
to support their campaign or their posi-
tions on issues. When elected, the cam-
paign social media page was converted to 
an official account for the board member. 
See, O’Connor-Ratcliff, et al v. Garnier, et 
al., 601 U.S. 205 (2024).

Following their election, they continued 
to use these Facebook pages to publicly dis-
seminate school district and board related 
topics. Id. at 207. The Facebook pages were 
also used for public safety updates and to 
solicit feedback and communicate with 
constituents. Id. 

Some local parents were posting on 
these social media pages and the school 
board members were deleting their com-
ments if they did not like them. Specifi-
cally, Christopher and Kimberly Garnier, 
parents of students attending the school 
district, were dissatisfied with the Board 
and would repeatedly and verbosely post 
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critical comments on O’Connor-Ratcliff 
and Zane’s official Facebook pages. Id. 
Both O’Connor-Ratcliff and Zane initially 
deleted their comments before blocking 
their access to the pages. Id. 

The Garniers sued O’Connor-Ratcliff 
and Zane under 42 U.S.C. § 1983 for viola-
tion of their First Amendment rights. Id. At 
the District Court, O’Connor-Ratcliff and 
Zane were granted qualified immunity as 
to damages at summary judgment, but were 
permitted to proceed on the merits on the 
ground that O’Connor-Ratcliff and Zane 
acted under the “color of” state law when 
they blocked the Garniers’ access to their 
pages. Id. The Ninth Circuit affirmed and 
held that the § 1983 state-action require-
ment was satisfied because of a close nexus 
between O’Connor-Ratcliff and Zane’s use 
of the public social media pages and their 
official positions. Id. The Supreme Court 
vacated the Ninth Circuit’s judgment and 
remanded the case “for further proceed-
ings consistent with [the Court’s] opinion 
in [Lindke v. Freed, 601 U.S. 187 (2024)].” 
Id. The Court ultimately ruled in this case, 
similarly to the Lindke case, that the indi-
viduals were engaging in an official act by 
restricting comments on their public fac-
ing, public purpose, social media pages. 

Official Position Communications and 
Social Media

In addition to the above cases, employ-
ers should be wary of employees using the 
power of their office, or the regulations 
they enforce as a means of stifling speech 
or association. 

In New York, the Director of the State, 
Department of Financial Services (“DFS”) 
oversees banking and insurance along 
with other industries in the state. Maria 
Vullo was an outspoken Second Amend-
ment critic and particularly critical of the 
National Rif le Association of America. 
During her tenure at the DFS, Vullo issued 
social media statements, letters to indi-
viduals and industries, and others in the 
state directing them to give consideration 
to whether they are going to associate with 
industries or groups that promote guns and 
gun ownership. DFS, under the leadership 
of Vullo, investigated suspected violations 
of New York law by affinity-insurance pro-
grams associated with the National Rifle 
Association (“NRA”). National Rifle Asso-

ciation of America v. Vullo, 602 U.S. 175, 
181 (2024). The investigation revealed at 
least two (2) violations of New York law by 
Carry Guard, one (1) of the NRA’s affinity 
products which covered personal-injury 
and criminal defense-related costs related 
to licensed firearm use. Id. at 181. 

Vullo discussed with Lloyd’s of London, 
an affinity insurance program contracted 
with Lockton Companies, LLC, an affiliate 
of the NRA, to “scale-back” its NRA-related 
business in exchange for DFS focusing its 
affinity-insurance enforcement solely on 
those syndicates which served the NRA, 
ignoring other syndicates writing similar 
policies. Id. at 183. Vullo issued “Guidance 
Letters,” on DFS letterhead, titled “Guid-
ance on Risk Management elation to the 
NRA and Similar Gun promotion Organi-
zations” to insurance companies and she, 
with the then-governor of New York, issued 
a press release “urging” insurance com-
panies and banks in New York to discon-
tinue their arrangements with the NRA. 
Id. at 184.

The NRA filed suit against Vullo for vio-
lations of the First Amendment by coerc-
ing DFS-regulating parties to punish or 
suppress the NRA’s viewpoint and core 
political speech. Id. at 185. Vullo moved 
to dismiss the complaint, arguing that the 
“alleged conduct did not constitute imper-
missible coercion and that, in the alterna-
tive, she was entitled to qualified immunity 
because she did not violate clearly estab-
lished law.” Id. The District Court denied 
Vullo’s motion to dismiss, holding that 
the NRA plausibly alleged that the actions 
could be interpreted as a veiled threat to 
regulate industries to dissociate with the 
NRA or risk DFS enforcement action. Id. 
at 186.The District Court found that the 
veil threated “crossed a First Amendment 
line” and that Vullo was not entitled to 
qualified immunity at the motion to dis-
miss stage. Id. 

The Second Circuit reversed, finding 
that Vullo’s actions constituted permissi-
ble government speech and legitimate law 
enforcement because the Guidance Let-
ters were written in a non-threatening tone 
intended to persuade, not intimidate. Id. 
The Second Circuit “also held that, even if 
the complaint stated a First Amendment 
violation, the law was not clearly estab-

lished, and so Vullo was entitled to quali-
fied immunity.” Id. 

The case went to the United States 
Supreme Court and the Court examined 
whether or not the public official abused 
her office or staff of the speech and associa-
tion rights of others by issuing these letters 
and communications related to association 
with the NRA or insurance being provided 
to gun owners. Id. at 175.

Before the Supreme Court was the ques-
tion of whether the NRA stated a First 
Amendment Complaint against Vullo. Id. 
The Court stated that, in order to “state 
a claim that the government violated the 
First Amendment through coercion of a 
third party, a plaintiff must plausibly allege 
conduct that, viewed in context, could be 
reasonably understood to convey a threat 
of adverse government action in order to 
punish or suppress the plaintiff ’s speech.” 
Id. at 191, citing Bantam Books, Inc. v. Sul-
livan, 372 U.S. 58, 67 (1963). The court eval-
uated the case using the test in Bantam 
Books, Inc. v. Sullivan, 372 U.S. 58 (1963) 
to determine if the First Amendment vio-
lation may exist. The court waived the reg-
ulatory authority over (1) the recipients of 
the communication; (2) the word choice 
and tone used by the regulators and com-
munications; (3) whether the recipient of 
the message reasonably perceived the mes-
sage to be a threat; and (4) whether the reg-
ulators message made direct reference to 
adverse consequences for not following 
the directive.

The Court found that as DFS Superin-
tendent, Vullo had direct regulatory and 
enforcement authority over the insurance 
companies and financial institutions in 
New York, and considering the background 
of her position, the message of her commu-
nications was “loud and clear,” and could 
reasonably be understood as a threat or 
inducement. Id. 192-193. 

While Vullo was free to criticize the 
NRA and pursue the conceded violations 
of New York insurance law, she could not 
“wield her power,” to threaten enforcement 
actions to punish or suppress the NRA’s 
gun-promotion advocacy. Id. at 187.

The Court held that the NRA plausi-
bly alleged that Vullo violated the First 
Amendment by coercing DFS-regulated 
entities to terminate their business rela-
tionships with the NRA in order to pun-



ish or suppress the association’s advocacy. 
Id. at 198. Therefore, the Court vacated the 
Second Circuit’s judgment and remanded 
for further proceedings consistent with its 
opinion. Id. at 199.

Ultimately, the Supreme Court ruled 
that there was credible evidence that Vul-
lo’s contact violated the First Amendment. 
The court reasoned that the use of the pub-
lic official’s platform to stifle association 
with the NRA gave rise to a First Amend-
ment violation that had to be addressed.

For all employers examining poten-
tial use of social media as a communica-
tion device, it would be prudent to ensure 
that all communications from department 
heads and front-line employees are regu-
lated with good policies and evaluated by 
third parties before being transmitted to 
ensure that there are no communications 
going out that could give rise to such litiga-
tion. Intimidating employees, members of 
the public, insurance companies, or other 
business entities in your community can 
give rise to First Amendment claims that 
will expand the potential for liability.

Conclusion
Based on the foregoing, some solid 

directives for public entities examining 
First Amendment issues and following 
the guidance that has been at hand for 
some time is prudent. Employers, pub-
lic and private entities alike, should con-
sider these factors when crafting policies 
for social media interactions and employee 
discipline and address them in the policy 
or their decision-making process regard-
ing employee conduct. 

1. Where does the speech occur?  Speech
that occurs outside work or work
hours is less actionable unless it vio-
lates a solid policy.

2. Who is the speaker and what author-
ity do they have over the individuals
receiving the speech?  Employees that
do not speak for the company are less
likely to impact the employer’s repu-
tation and, thus, less likely to have a
private social media post impact the
company.

3. What impact does the speech have on
the recipient? Whether it is disrup-
tive of the work environment or in-
timidating to the recipient is relevant

to that evaluation. If impact on the 
workplace is a factor in the discipline 
decision, make sure that the impact 
is measurable and not just specula-
tive. Demonstrating the impact on the 
company, employer, or community is 
important when evaluating disciplin-
ary decisions. 

4. What is the vehicle for speech?  Was
it an employer controlled or provided
account or a private account for the
employee?

5. Whose device or social media account
was used to make the speech?  Is the
phone that holds the social media ac-
count company/employer issued or
personal and paid for by the employee.

6. Is that social media account or device
publicly accessible or used for com-
munication of public information?
Does this employee speak for the em-
ployer or use this account to speak for
the employer?

7. What is the content of the speech and
is it reasonably likely to be offensive
or to guide individuals to a particular
outcome of conduct?

8. Has the speech been vetted or evalu-
ated by another individual? Does the
company have a process for vetting
the speech that goes out on behalf
of the company?  If so, did the em-
ployee comply with that policy before
posting?

9. Does the speech, vehicle, content, and
target audience comply with the poli-
cies set forth by the employer?

As a reminder, policies should incorpo-
rate the requirements, or due consideration 
should be given to these points during the 
policy development process. While poli-
cies compliant with free speech may face 
objections or litigation, they are likely to 
mitigate liability for public entities. The 
Supreme Court’s interest in free speech/
free exercise or expression cases does not 
appear to be abating, and the boundaries of 
social media are ever growing, so employ-
ers must be prepared to evaluate policies, 
reevaluate their content and be nimble 
enough to modify policies when new stand-
ards or rulings arise.
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